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7KH VWDWH FRXUW VHQWHQFHG0RQ]R WR � WR �� \HDUV¶ LPSULVRQPHQW IRU

DJJUDYDWHG EXUJODU\� � WR �� \HDUV IRU NLGQDSSLQJ� DQG � WR �� \HDUV RQ

HDFK FRXQW RI UDSH� 7KH VHQWHQFHV RQ FRXQWV �� �� DQG � ZHUH WR EH VHUYHG

FRQFXUUHQWO\ ZLWK HDFK RWKHU DQG FRQVHFXWLYHO\ WR FRXQW �� IRU D FRPELQHG

PD[LPXP WHUP RI �� \HDUV¶ LPSULVRQPHQW�
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$OWKRXJK SHWLWLRQHU GRHV QRW FRQWHVW WKH LQFOXVLRQ RI WKH LVVXH

UHJDUGLQJ WKH ILQJHUSULQW DQDO\VLV ZLWK WKRVH FODLPV ZKLFK ZHUH

DGMXGLFDWHG RQ WKH PHULWV� LW LV FOHDU IURP WKH 2KLR &RXUW RI $SSHDOV¶

GHFLVLRQ GHQ\LQJ SRVW�FRQYLFWLRQ UHOLHI WKDW WKLV FODLP ZDV IRXQG WR EH

EDUUHG E\ UHV MXGLFDWD EHFDXVH LW ZDV QRW UDLVHG RQ GLUHFW DSSHDO� 7KLV
FODLP ZDV WKHUHIRUH SURFHGXUDOO\ GHIDXOWHG DORQJ ZLWK FODLPV �� �� DQG ��

:H DVVXPH WKDW SHWLWLRQHU ZRXOG DJDLQ UHO\ RQ KLV FODLP RI
LQHIIHFWLYH DVVLVWDQFH RI DSSHOODWH FRXQVHO DV FDXVH WR H[FXVH WKDW GHIDXOW�
EXW WKDW FODLP ZDV GHIDXOWHG DV ZHOO� 0RUHRYHU� WKH UHFRUG LQGLFDWHV WKDW
WKH &ROXPEXV 3ROLFH 'HSDUWPHQW¶V ILQJHUSULQW H[DPLQHU PDWFKHG WKH
SULQWV WR0RQ]R DQG WULDO FRXQVHO LQVLVWHG WKDW WKH DQDO\VLV EH UHYLHZHG E\
WKH )%,� 3HWLWLRQHU EHDUV WKH EXUGHQ RI RYHUFRPLQJ WKH SUHVXPSWLRQ WKDW
WKH FKDOOHQJHG DFWLRQ PLJKW EH FRQVLGHUHG VRXQG WULDO VWUDWHJ\�
6WULFNODQG� ��� 8�6� DW ���� $OVR� D IDLU DVVHVVPHQW RI FRXQVHO¶V
SHUIRUPDQFH UHTXLUHV WKDW HYHU\ HIIRUW EH PDGH WR DYRLG WKH GLVWRUWLQJ
HIIHFWV RI KLQGVLJKW� ,G� 0RQ]R KDV QRW GHPRQVWUDWHG WKDW� KDYLQJ
LQVLVWHG WKDW WKH LGHQWLILFDWLRQ EH FRQILUPHG� WULDO FRXQVHO¶V FKRLFH WKDW LW
EH SHUIRUPHG E\ WKH )%, IHOO EHORZ DQ REMHFWLYH VWDQGDUG RI
UHDVRQDEOHQHVV� 0RUH LPSRUWDQWO\� SHWLWLRQHU KDV QRW VKRZQ WKDW WKH
IDLOXUH WR KDYH VRPHRQH HOVH HYDOXDWH WKH ILQJHUSULQW HYLGHQFH UHVXOWHG LQ
DFWXDO SUHMXGLFH� :KLOH WKH ILQJHUSULQW HYLGHQFH ZDV FULWLFDO WR WKH VWDWH¶V
FDVH� LW ZRXOG EH VKHHU VSHFXODWLRQ WR FRQFOXGH WKDW D GLIIHUHQW HYDOXDWLRQ
ZRXOG KDYH UHVXOWHG LQ IDYRUDEOH HYLGHQFH� 3HWLWLRQHU KDV QRW VKRZQ WKDW
WKHUH LV D UHDVRQDEOH SUREDELOLW\ WKDW� EXW IRU WKH DOOHJHG HUURUV� WKH UHVXOW
RI WKH SURFHHGLQJ ZRXOG KDYH EHHQ GLIIHUHQW� $V VXFK� 0RQ]R KDV QRW
VKRZQ WKDW WKH IDLOXUH WR UDLVH WKH LVVXH RQ GLUHFW DSSHDO FRQVWLWXWHG
LQHIIHFWLYH DVVLVWDQFH RI DSSHOODWH FRXQVHO�
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,Q KLV UHSO\ EULHI� SHWLWLRQHU VHHPV WR DVVHUW D GLIIHUHQW FODLP RI

LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO WR HVWDEOLVK FDXVH IRU WKH SURFHGXUDO
GHIDXOW RI WKH 0XUQDKDQ FODLP� +H DUJXHV WKDW KLV DWWRUQH\ RQ GLUHFW

DSSHDO UHQGHUHG LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO E\ IDLOLQJ WR ILOH D

PRWLRQ WR UHRSHQ ZLWKLQ WKH ���GD\ SHULRG SURYLGHG E\ 5XOH ���%�� 7KLV

FRQWHQWLRQ LJQRUHV WKH IDFW WKDW WKH SURFHGXUDO EDU ZDV DSSOLHG E\ WKH VWDWH

FRXUW RQO\ DIWHU FRQFOXGLQJ WKDW WKH 5XOH ���%� PRWLRQ FRXOG KDYH EHHQ

EURXJKW DW WKH WLPH WKH SRVW�FRQYLFWLRQ PRWLRQ ZDV ILOHG E\ SHWLWLRQHU¶V

WKLUG FRXQVHO� 1RQHWKHOHVV� EHFDXVH 0RQ]R¶V KDEHDV SHWLWLRQ GLG QRW

DVVHUW WKH XQWLPHOLQHVV RI WKH 5XOH ���%� PRWLRQ DV WKH EDVLV IRU D FODLP

RI LQHIIHFWLYH DVVLVWDQFH RI FRXQVHO� VXFK D FODLP LV QRW SURSHUO\ EHIRUH
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3HWLWLRQHU GRHV QRW FRQWHVW WKH GLVWULFW FRXUW¶V IXUWKHU ILQGLQJ WKDW WKH

OLPLWDWLRQV SHULRG FHDVHG UXQQLQJ ZKHQ WKH SURVHFXWLRQ ZDV FRPPHQFHG

DQG� WKHUHIRUH� WKH FKDUJHV DGGHG WKURXJK LQGLFWPHQW ZHUH QRW EURXJKW LQ

YLRODWLRQ RI WKH VWDWXWH RI OLPLWDWLRQV� 6HH 2+,2 5(9� &2'( $11�

� ��������+� �³7KH SHULRG RI OLPLWDWLRQ VKDOO QRW UXQ GXULQJ DQ\ WLPH D

SURVHFXWLRQ DJDLQVW WKH DFFXVHG EDVHG RQ WKH VDPH FRQGXFW LV SHQGLQJ LQ

WKLV VWDWH� HYHQ WKRXJK WKH LQGLFWPHQW� LQIRUPDWLRQ� RU SURFHVV ZKLFK

FRPPHQFHG WKH SURVHFXWLRQ LV TXDVKHG RU WKH SURFHHGLQJV WKHUHRQ DUH VHW

DVLGH RU UHYHUVHG RQ DSSHDO�´�
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